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UNI TED STATES OF AMERI CA
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JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10968
V.

RONALD C. CORLEY,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

This matter stens froman April 16, 1990 order in which the
Adm ni strat or suspended respondent’'s nechanic certificate for 30
days for alleged violations of sections 43.13(a) and 121. 701(a)
of the Federal Aviation Regulations ("FAR" 14 CF.R).' In that

'FAR 88 43.13(a) and 121.701(a) provide as follows:

"8 43.13 Perfornmance rul es (general).

(a) Each person perform ng nmai ntenance, alteration, or
preventive mai ntenance on an aircraft, engine, propeller, or
appl i ance shall use the nethods, techniques, and practices
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order (which serves as the conplaint), the follow ng all egations
wer e nmade:

1. At all times material herein, you were and are
t he hol der of Mechanic Certificate No. 1896668,
with Airfranme and Powerpl ant ratings.

2. On or about June 30, 1989, at the Hartsfield
International Airport, Atlanta, Georgia, you
performed mai ntenance on civil aircraft N/79UP
a Dougl as DC-8 operated by United Parcel

Servi ce [(UPS)], by inspecting a fuel |eak on
t he | eadi ng edge of the right wing of N/779UP
i nboard of the nunber 4 engi ne.

3. You failed to performyour inspection using
met hods, techni ques and practices prescribed
by the manufacturer and acceptable to the FAA
Adm nistrator in that you failed to classify

t he fuel leak as required by section 51-1-12,
pages 1-6 of the Douglas DC-8 Structura
Repai r Manual , usi ng the nethods described in

t hat secti on.

4. You failed to enter the fuel leak into the
mai nt enance | og of N779UP

5. A fuel leak is a malfunction critical to the
safety of flight.

Respondent appeal ed that order, and a hearing before
Adm ni strative Law Judge Joyce Capps was subsequently schedul ed

(..continued)

prescribed in the current manufacturer's maintenance manual or

I nstructions for Continued Airworthiness prepared by its

manuf acturer, or other techni ques, and practices acceptable to
the Adm nistrator, except as noted in 8 43.16. He shall use

the tools, equipnment, and test apparatus necessary to assure
conpletion of the work in accordance with accepted industry
practices. |f special equipnment or test apparatus is recomrended
by the manufacturer involved, he must use that equi pnment or
apparatus or its equivalent acceptable to the Adm nistrator.

8§ 121.701 Muaintenance log: Aircraft.

(a) Each person who takes action in the case of a reported
or observed failure or malfunction of an airfrane, engine,
propeller, or appliance that is critical to the safety of flight
shal | make, or have made, a record of that action in the
aircraft's mai ntenance | og."
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for Septenmber 20, 1990. On Septenber 12, 1990, the Adm nistrator
noved for a continuance of the hearing, on the basis that one of
his w tnesses, |Inspector Mbon (who was a Reservist), had recently
been called to active mlitary duty and would, therefore, be
unavail able to testify. The |aw judge denied the notion on that
date and again when it was renewed at the hearing.? After the
Adm ni strator presented his case-in-chief, respondent noved for
di sm ssal of the section 121.701(a) charge and that notion was
granted.® Wth respect to the remaining charge, the |law judge
issued an oral initial decision at the conclusion of the hearing,
by which she reversed the Admi nistrator's determ nation that
respondent had viol ated FAR section 43.13(a).* The Admi nistrator
has appealed fromall three of the | aw judge's rulings.

In connection with his appeal, the Adm nistrator contends
t hat the continuance he sought shoul d have been granted because
| nspector Moon was both the FAA s principal on-scene safety
inspector and its primary observer of the extent and severity of
the fuel leak. In this vein, the Adm nistrator points out that
the law judge's ruling that no violation of section 43.13(a)
occurred stemmed froma credibility determ nation favorable to
respondent as to the size of the | eak, and he asserts that the

testimony of |Inspector Moon woul d have corroborated that of a

’See Tr. 4-6.
*See id. 81-82.

“An excerpt fromthe transcript containing the | aw judge's
initial decision is attached.
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fell ow safety inspector (Inspector Kelley) and may have resulted
in a contrary credibility finding being nmade. The Adm ni strator
al so notes that respondent did not oppose his request for a
cont i nuance.

Wth respect to the |law judge's disposition of the
substantive charges involved in this case, reversal is sought
on several grounds. First, the Admnistrator contends that the
| aw judge erred in ruling that respondent could not be held in
vi ol ati on of FAR section 121.701(a) on the basis that a fuel
| eak does not constitute a "failure or mal function” within
the intendnment of that regulation. As to the |aw judge's
determ nation that respondent did not violate section 43.13(a),
the Adm nistrator maintains that the evidence fails to support
her finding that respondent took appropriate action in accordance
therewith after the on-scene safety inspectors brought the fuel
leak to his attention.®

The Board is not, however, persuaded by the Adm nistrator's
argunents and will, therefore, deny his appeal.

Beginning with the contentions advanced by the Adm ni strator
in connection with the denial of his notion for a continuance, we
note that the disposition of such a notion is a matter left to

t he sound discretion of the |law judge.® 1In our opinion, such

®Respondent has submitted a reply brief, in which he urges
the Board to affirmthe initial decisionin its entirety.

°See, e.g., Adnministrator v. Hawke, 1 NTSB 7, 9 (1967);
Adm ni strator v. Tuonela, 4 NISB 1422, 1423, reconsideration
denied, 4 NTISB 1428 (1984); Adm nistrator v. Fisher, NISB O der
EA-2986 at 4 (1989), affirnmed, 917 F.2d 27 (9th Cr. 1990).
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di scretion was not abused in this case. |In the first place, the
| aw j udge recogni zed that there was a significant degree of
uncertainty as to when Inspector Mon's active mlitary duty
woul d end and, therefore, when he would becone available to
testify.” W have further observed that, although |Inspector Mon
was unable to appear at the hearing, testinony--including hearsay
testinony as to statenments made by I nspector Moon in connection
with the incident--was furnished by Inspector Kelley, who had
al so been on the scene, observed the |leak and participated in the
questioni ng of respondent and his supervisor.® In our view, the
| aw judge did not act arbitrarily in denying the Adm nistrator's
notion for a continuance and, despite respondent's |ack of forma
opposition to the notion, there is no basis for reversing that
ruling.

In connection with the dism ssal of the section 121.701(a)

charge, the Board disagrees with the law judge's view that a fue

Tr. 3-4. Inspector Mon had been called to active duty in
the Persian @ulf, beginning on Septenber 9, 1990. The record
fails to reflect when he was first infornmed of his call-up and,

t hus, whether it was possible for himto have been deposed before
that date. |In Septenber 1990, the length of Anerican mlitary
i nvol venent in the Persian GQulf was a matter of conjecture.

8At the hearing, Inspector Kelley testified that both he and
| nspector Moon "agreed that [the leak] fit the category for sone
action to be taken." Tr. 28. From such testinony, the |aw judge
coul d have inferred that |Inspector Mon would have corroborated
| nspector Kelley's assessnent of the extent and severity of the
| eak. Indeed, the |aw judge previously recognized, in response
to a cooment made by counsel for the Adm nistrator in support of
his notion for a continuance, that |Inspector Moon woul d have been
a corroborating witness. |d. 6. W do not, therefore, believe
that I nspector Mon's absence played a crucial role in the | aw
j udge's assessnent of the evidence concerning the size of the
| eak.
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| eak does not constitute a failure or malfunction of an airfrane,
engi ne, propeller or appliance.® Thus, we believe that her
ruling was premature, and that it was necessary for her to have
determ ned whether the fuel leak in question was critical to the
safety of flight before she decided whether the Admnnistrator's
charge was sustainable. On this point, the Board notes that the
| aw j udge found, in connection with her disposition of the
section 43.13(a) charge, that the | eak at issue was no | arger

° W have further observed that

than four inches in dianeter.?
the DC-8 Structural Repair Manual (Ex. A-2) does not call for
either the grounding or repair of an aircraft having such a

| eak. ™ Moreover, while the Adnministrator raised the possibility
that the fuel | eak may have created a fire hazard or been
indicative of a structural problem we note that the FAA safety
inspectors did not attenpt to ground N779UP after they observed
t he | eak, although they had the power to do so and were inforned

that respondent did not intend to take any action with respect

thereto.'® Consequently, we believe that the evidence fails to

°See Tr. 81-82 for the |law judge's conments on this point.

That factual finding was based on a credibility
assessnment, which the Board will not disturb on appeal.

MAccording to the manual, |eaks nmeasuring up to four inches
in diameter which are found in the section of the wing where the
|l eak in question was | ocated require only "frequent inspections”
to insure that they do not progress. See Ex. A-2 at 4-5.

2Ty, 62-64, 122-25. We also note that respondent testified
that fuel |eaks of the size found on N779UP do not pose a fire
hazard because they tend to evaporate when the aircraft becones
airborne (id. 128) and that such testinony was cited favorably by
the law judge in her initial decision (id. 201).
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denonstrate that the fuel leak in question was a matter critica
to the safety of flight. For this reason, the Admnistrator's
section 121.701(a) charge cannot be sustained.

Turning to the section 43.13(a) charge, we note that the
Adm ni strator maintains that respondent did not take appropriate
action under the DC-8 nmanual after the FAA safety inspectors
brought the fuel leak to his attention. Specifically, the
Adm ni strator contends that respondent should have, but did not,
either follow the manual's provisions for evaluating the |eak or
make a notation of the leak's existence in the aircraft |og book
so as to insure that the frequent inspections required by the
manual woul d be perfornmed. **

Wth respect to respondent's fulfillnment of his duty to

eval uate the | eak, we observe that the manual provision cited by

BThus, any error conmitted by the |aw judge in dismissing
the 8 121.701(a) charge was harmnl ess.

“The Board notes that the law judge, in her initial
deci sion, determ ned that respondent perforned "maintenance" on
N779UP, so as to conme within the anbit of 8 43.13(a), in that his
act of looking at the fuel |eak after the FAA safety inspectors

pointed it out to him"constituted an inspection . . . and an
inspection . . . constitute[s] maintenance." Tr. 196. As the
applicability of 8 43.13(a) has not been placed in issue in
connection with this appeal, it will not be addressed in the

body of this decision. Nevertheless, we believe that sonme
clarification of this matter is called for in light of the |aw
judge's analysis. Under the regulations (8 1.1), the term

"mai ntenance" is defined to include "inspection," but the term
"inspection” is undefined. Wile the Board has previously found
mechani cs to have perfornmed "mai nt enance” based on their conduct
of 100 hour or annual inspections (see, e.g., Admnistrator v.

Fi sher, 4 NTSB 1382 (1984); Adm nistrator v. Wods, 5 NTSB 1819,
reconsi deration denied 5 NTSB 1826 (1987)), it has yet to hold
that action of the nature taken by respondent here constitutes an
"inspection"” and, hence, "maintenance" under 8§ 43.13(a).
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the Adm nistrator states as foll ows:

Fuel | eak eval uation should begin by washing the

suspected area with solvent and w ping the area

dry. . . . [This] will renove existing traces of
fuel for further evaluation of the leak. . . . At
the end of 15 m nutes, each | eak shoul d be

eval uated according to the size of the wetted area. ™

Clearly, the above-cited procedure contenplates a situation
where a leak is noted on initial observation of a wwng. |In
contendi ng that the w pedown and subsequent 15-m nute eval uation
called for in that procedure should have been perforned after the
safety inspectors pointed the | eak out to respondent, the
Adm ni strator ignores the fact that he previously exam ned the
wing at least two hours earlier and found it to be dry. Under
such circunstances, we agree with the | aw judge that a w pedown
and subsequent 15-m nute evaluation of the | eak woul d have been
repetitious and was, therefore, unnecessary. Thus, the Board
finds no nerit in the Admnistrator's contention on this point.

We are al so unpersuaded by the Adm nistrator's assertion
t hat respondent was required to nake a | ogbhook entry noting the
exi stence of the leak in order to be deened in conpliance with
section 43.13(a). In this regard, we note that while section

43.13(a) does not specifically inpose a | ogbook entry requirenent

upon aircraft mechanics,'® the Adm nistrator seeks to have such a

PEx. A2 at 1.

*The Board notes that | ogbook entry requirements are
specifically inposed upon nechanics in FAR 88 43.9 and 43. 11, but
that no violation of either of those regul ati ons was all eged by
the Admnistrator in this case.
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requirenent read into that regulation here by positing that it
was necessary for respondent to have nade a | ogbook entry in
order for himto have insured the performance of the frequent
i nspections called for by the manual. However, as no | ogbook
entry requirenment was inposed by the manual, we find no support
for the Adm nistrator's position in the | anguage of section

43.13(a). "

ACCCRDI N&Y, |IT IS ORDERED THAT:

The Adm nistrator's appeal is denied and the | aw
judge's reversal of his order of suspension is

af firned.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

"Mor eover, we believe that the Administrator's concerns as
to whether the frequent inspections mandated by the manual woul d
in fact occur were net by UPS procedures, which provide for
i nspections of its aircraft, including a check for fuel on the
W ngs, at |east once a day, as well as nore rigorous inspections
each weekend and even nore stringent "A checks" once every 35
days. Tr. 87-90, 109. Conpany procedures also require that a
wal kar ound be perfornmed by a crewnenber, who is "responsible for
| ooking for . . . discrepancies such as fuel |eaks," prior to
each flight. 1d. 87. On June 30, 1989, N7/79UP underwent two
daily inspections and several wal karound checks after |eaving
Hartsfield Airport. 1d. 109-11; Ex. R 2. In addition, it was
schedul ed for an "A check"” on July 1, 1989. Tr. 120; Ex R-6.



